
Proposed IRS Regulation Takes Aim at Profiteering Under Pennsylvania Tax Credits for Private School Donors  

The EITC and OSTC programs 

Pennsylvania offers a pair of tax credits to individuals and businesses who make donations to fund private K-12 school 
vouchers, among other programs. The Educational Improvement Tax Credit (EITC) and Opportunity Scholarship Tax 
Credit (OSTC) range in value from 75-100% of the amount donated, with 90% being typical. This lucrative tax benefit is 
far more generous than what taxpayers receive when donating to most types of charities. In fact, it is so lucrative that 
when combined with the federal charitable deduction, some donors under the program can effectively turn a profit, 
receiving more back in state and federal tax cuts than they donated. 

Taken together, the EITC and OSTC drain $210 million from Pennsylvania’s state budget each year. The programs also 
trigger a federal tax revenue loss, likely in the tens of millions of dollars, because participants also claim federal 
charitable deductions. Both businesses and individuals are eligible for Pennsylvania’s credits, though individuals need to 
take the extra step of joining a “special purpose entity” before they can participate. Due to a quirk in federal law, many 
individuals and “pass-through” businesses (such as partnerships) can turn a profit, but traditional corporations cannot. 

Accounting firms and private schools throughout Pennsylvania have advertised this tax shelter, encouraging taxpayers 
with little interest in the programs’ goals to participate anyway, for their own financial benefit. Moving forward, if the 
shelter remains in place then future legislatures could raise the programs’ caps without any doubt that a large pool of 
opportunistic “donors” will be ready to turn a profit by facilitating the movement of public dollars into private schools. 

IRS Proposed Regulation [REG-112176-18]: Contributions in Exchange for State or Local Tax Credits 

On Aug. 27, 2018 the IRS proposed improving the federal tax deduction claimed by people who make charitable gifts. 
One effect of this regulation would be to curtail the profit opportunity provided by Pennsylvania’s tax credit programs. 

Under the regulation, donors who see much, or all, of their donations reimbursed with state tax credits will no longer be 
allowed to pretend that the entire donation came out of their own pocket. Under the Pennsylvania programs, for 
example, a private school donor who gives $100 but then receives $90 back in state tax credits will only be able to write-
off the portion of their donation ($10) that came out of their own pocket. Currently, the donor is allowed to pretend 
that the entire $100 was a genuine charitable gift and deduct it as such on their federal forms. 

Donors giving to support private school vouchers would still receive lucrative state and federal tax benefits, but by 
scaling back the federal deduction the regulation would prevent taxpayers from receiving tax benefits larger than their 
initial donations. The tax shelter would be eliminated. 

How is the school choice community responding? 

The American Federation for Children and EdChoice released statements harshly criticizing the regulations, saying they 
would jeopardize funding for private schools. Rep. Kevin Brady (R-TX), who chairs the House Ways & Means Committee, 
urged private school groups to “make full use of the comment period.” School choice supporters have already sent 
dozens of comments to the IRS urging that private school donors be offered a special carveout from the regulations. 

How can supporters of public education respond? 

There is no doubt that the IRS will issue a final regulation on this topic in time for next year’s tax filing season—perhaps 
by January. Aside from technical changes, the only issue that is seriously in doubt is whether private school voucher 
programs will win a carveout. Appeals by voucher proponents are sure to fall on sympathetic ears in this Administration. 

If you care about public schools, it is vital that you speak up in opposition to a carveout. This is the best chance we 
have to end the private school voucher tax shelter. If the IRS gives private schools a free pass now, this shelter is likely to 
remain on the books for many years to come. The deadline to submit official comments to the IRS is October 11, 2018. 

In addition, the IRS will be hosting a public comment session on November 5th. We anticipate many voucher proponents 
to advocate in-person to the IRS that they should provide a carve-out for existing voucher programs. Please consider 
signing up to speak at the November 5th public comment session.  


